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Order Denying Plaintiffs Motion For Class Certification

09/04/2002

Pursuant To Rule 23(B)(3) For Economic Injury Claims
(C01-303) (C01-304) (C01-306) (C01-307) (C0O1-308) (CO1-

309)

UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF WASHI NGTON
AT SEATTLE

| N RE PHENYLPROPANOLAM NE ( PPA)
PRODUCTS LI ABI LI TY LI TI GATI ON,

Thi s docunent rel ates to:

Bowen v. Scheri ng- Pl ough Corp.,
No. C01-303R

Kaml a v.
et al.,

d axoSm t hKl i ne Corp.,
No. CO1-304R,

Ameri can Hone
No. C01-306R

Wirz, et al. v.
Products Corp.,

Anderson, et al. v.
Corp., No. C01-307/R

Bayer

French, et al. v.
Bristol -Mers Squi bb Co.,
No. CO01-308R

et al. v. Novartis
et al., No. C01-309R

Tur ner,
Cor p. ,

NO. MDL 1407

ORDER DENYI NG PLAI NTI FFS’
MOTI ON FOR CLASS

CERTI FI CATI ON PURSUANT TO RULE
23(B) (3) FOR ECONOM C | NJURY
CLAI VB

| . | NTRODUCTI ON
Plaintiffs filed a Motion in Support of Class Certification

Pursuant to Rule 23(b)(3) for

Econom c Injury Cains. Having

revi ewed pleadings filed in support of and in opposition to the

noti on,
advi sed,

I1. BACKGROUND

along with the remai nder of the record,
the court finds and concl udes as foll ows:

and, being fully
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Nurrer ous prescription and non-prescription decongestants and
appetite suppressants included phenyl propanol am ne (“PPA’), a
drug grandfathered into the Food and Drug Admi nistration’s
(“FDA") approval process, for a nunber of years. Beginning in
1979, case reports appeared associating PPA use with, primarily,
hypertensi on and strokes. In the early to m d-1990s, the Yale
Henorrhagi ¢ Stroke Project (“HSP”) began an epi dem ol ogi cal study
| nvestigating |inks between PPA and henorrhagi c strokes. Various
drug conpani es sponsored the HSP in consultation with the FDA. In
the mdst of this ongoing study, the FDA issued a statenent
addressing their decision to not w thdraw approval for PPA prior
to the concl usion of the HSP.
The HSP ultimately found an “association” or *“suggestion of an
associ ation,” the neaning and scope of which is now di sputed,
bet ween PPA and henorrhagi c strokes. On Novenber 6, 2000, the FDA
requested voluntary renoval of PPA products fromthe market. The
FDA al so i ssued a public health advisory, recomendi ng that
consuners not use any PPA products. Entities responsible for
manuf act uri ng and mar keting PPA products, including the
def endants naned here, w thdrew those products fromthe nmarket.
[ 11. CLASS ALLEGATI ONS
Plaintiffs seek class certification in six different PPA cases,
hereinafter referred to as the “Bowen,” “Kama,” “Wirz,”
“Anderson,” “French,” and “Turner” cases. Each conplaint asserts
clains against a different defendant, and seeks certification of
two cl asses:

Class |: Consuners (excluding those who assert personal
injury clainms and excluding residents of California) who
have purchased and/or ingested Defendants’ PPA products
fromJanuary 1, 1994, until the date these products were
no | onger being sold over-the-counter.

Class |Il: Consuners (excluding those who assert personal
injury clainms and excluding residents of California) who
purchased and still possessed PPA products as of Novenber

6, 2000, the date of Defendants’ voluntary PPA product
wi t hdrawal (or thereafter, in the event PPA products were

sold after the Novenber 6, 2000 withdrawal ).11 Plaintiffs
exclude California residents because those individuals
are currently protected by simlar litigation pending in
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California state court.

In their class certification briefing, plaintiffs sought refunds
for Cass | nenbers under theories of unjust enrichnent and
unfair and deceptive trade practices statutes, and refunds for
Class Il nmenbers under those sane theories, in addition to

i nplied warranty and revocati on of acceptance of goods cl ai ns.
However, in oral argunent, plaintiffs essentially limted their
class clains to Cass Il nenbers under theories of inplied

warranty and unjust enrichnent.22 Plaintiffs acknow edged the
greater conplexity posed by Cass | and identified the dass I
i nplied warranty and unjust enrichnent clainms as the nost
manageabl e. The court agrees with these assessnents. Plaintiffs
in Wirz al so brought forth an express warranty cl ai m agai nst
def endant Anerican Honme Products. The court here assunes the
conti nued pursuit of an express warranty claimin Wirz, but for
ease of discussion will address this claimseparately given its
limted rel evance to the opinion as a whole. As such, the
remai nder of this opinion will address only this single narrowed
cl ass.
Class |l nenbers claimthey purchased an unnerchant abl e product
and suffered economc injury in the anount of the price of the
product purchased. They seek a refund or disgorgenent of
def endants’ profits through restitution. Plaintiffs also seek the
establishnment of a fund supporting a nedical research, education,
and notification program

| V. DI SCUSSI ON
Federal Rule of Cvil Procedure 23 governs class actions.
Plaintiffs, as the party seeking class certification, bear the
burden of denonstrating that they have net each of the four
requi renents of Rule 23(a) and at | east one of the requirenents
of Rule 23(b). Zinser v. Accufix Research Inst., Inc., 253 F.3d
1180, 1186, anended by 273 F.3d 1266 (9th G r. 2001). A trial
court nust conduct a rigorous analysis’” in order to determ ne
whet her the party seeking class certification has satisfied the
prerequisites of Rule 23. Valentino v. Carter-Wallace, Inc., 97
F.3d 1227, 1233 (9th Gr. 1996) (quoting In re: Am Med. Sys.,
Inc., 75 F.3d 1069, 1078-79 (6th Cr. 1996)). The trial court
possesses broad discretion on the question of class
certification, but nust exercise that discretion within the
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framework of Rule 23. Zinser, 253 F.3d at 1186.

Plaintiffs assert that they neet all of the requirenents of Rule
23(a) and seek certification pursuant to Rule 23(b)(3). Al

def endants dispute plaintiffs’ satisfaction of the requirenents
of Rule 23(b)(3), as well as the Rule 23(a)(3) typicality

requi renment. The defendants naned in Kamla, Wirz, Anderson, and
French additionally dispute the Rule 23(a)(4) adequacy of

representation requirenent.33 The defendant in French al so
contests the Rule 23(a)(2) comonality requirenent, but the
argunment presented appears to relate only to putative Cass I,
and generally conflate the Rule 23(b)(3) predom nance requirenent
wi th a discussion of commonality under Rule 23(a)(2).

A.Rule 23(Db)(3):

Rul e 23(b)(3) allows for class certification where “the court
finds that the questions of [aw or fact common to the nenbers of
the cl ass predom nate over any questions affecting only

| ndi vi dual nenbers, and that a class action is superior to other
avai l abl e nethods for the fair and efficient adjudication of the
controversy.” Fed. R Gv. P. 23(b)(3). “Inplicit in the
satisfaction of the predom nance test is the notion that the

adj udi cati on of common issues will help achieve judicial
econony.” Valentino, 97 F.3d at 1234.

1. Questi ons of Law

| n determ ni ng whet her conmon questions of |aw predom nate, the
court nust anal yze the substantive law to be applied to the cl ass
clainms: “Understanding which law will apply before nmaking a
predom nance determnation is inportant when there are variations
I n applicable state law.” Zinser, 253 F.3d at 1189. The court
cannot rely on plaintiffs’ assurances that any problens wth
predom nance or superiority can be overcone. Castano v. Anerican

Tobacco Co., 84 F.3d 734, 742 (5th Cr. 1996). Thus, a plaintiff
seeking certification of a nationw de class, inplicating the
potential application of many different states’ |aws, “bears the
burden of denonstrating ‘a suitable and realistic plan for trial
of the class clains.’” Zinser, 253 F.3d at 1189 (quoting Chin v.
Chrysler Corp., 182 F.R D. 448, 454 (D. N J. 1998)).

As the proposed economic injury class cases were all originally
filed in this district, this court applies Washi ngt on choi ce of

| aw rul es. Klaxon Co. v. Stentor Elec. Mg. Co., 313 U S. 487,
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496 (1941); 389 Orange St. Partners v. Arnold, 179 F.3d 656, 661
(9th Gr. 1999). Washington applies a two-step “nost significant
rel ati onship” test to the choice of |aw analysis. Johnson v.

Spi der Staging Corp., 87 Wh.2d 577, 580, 555 P.2d 997 (1976);

Fl uke Corp. v. Hartford Accident & Indem Co., 102 WA. App. 237,
248-49, 7 P.3d 825 (2000).

The court first evaluates “the contacts with each interested
jurisdiction[,]” according to their relative inportance to the
particular issue. Southwell v. Wding Transp., Inc., 101 W. 2d
200, 204, 676 P.2d 477 (1984). Contacts taken into consideration
for contract clains include: “*(a) the place of contracting, (b)
the place of negotiation of the contract, (c) the place of
performance, (d) the location of the subject matter of the
contract, and (e) the domcil, residence, nationality, place of

| ncorporation and place of business of the parties.”” Pacific
Ganbl e Robi nson Co. v. Lapp, 95 Wh. 2d 341, 346, 622 P.2d 850
(1980) (quoting Restatenent (Second) of Conflict of Laws § 188
(1971)). The court next evaluates “the interests and public
policies of potentially concerned jurisdictions.” Southwell, 101

Wh. 2d at 204.44"The extent of the interest of each potentially
I nterested state should be determ ned on the basis, anong ot her
t hi ngs, of the purpose sought to be achieved by their rel evant

| ocal law rules and the particular issue involved.” Southwell,
101 Wh. 2d at 204. Washington courts also consider the justified
expectations of the parties. See, e.qg., Pacific Ganbl e Robi nson
Co., 95 Wi. 2d at 346-48.

Plaintiffs assert the general uniformty of state inplied
warranty and unjust enrichnment |aws, and proffer three

al ternatives for choice of |aw nanagenent. They first argue that
the court could apply the |aw of the various defendants’ hone

states. See, e.q., In re Badger Mountain Irrigation D st. Secs.
Litig., 143 F.R D. 693, 699-700 (WD. Wash. 1992) (applying the

| aw of state where defendants resided and did business to a multi-
state class action); Avery v. State Farm Miutual Auto. Ins. Co.,
746 N. E. 2d 1242, 1254-55 (Ill. C. App. 2001) (affirm ng
certification of nationw de consuner fraud class under the state

| aw of the defendant’s place of residence).55Plaintiffs

di stinguish the Seventh Circuit’s recent opinioninlInre

Bri dgestone/Firestone, Inc., Tires Prods. Liab. Litig., 288 F.3d
1012, 1018-21 (7th Gr. 2002), in which that court rejected the
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application of the defendant’s hone state’s |aw. They note that

| ndi ana applies the nore restrictive lex loci delecti test, which
“In all but exceptional cases [] applies the |aw of the pl ace
where the harmoccurred[,]” and does not take into consideration
the justified expectations of the parties or the interests of the
rel evant states in having their |law applied. See id. at 1016.
Plaintiffs alternatively argue that the court could apply only
the | aw of Washington. See, e.qg., Chem nova Am Corp. v. Corker,
779 So.2d 1175, 1182 (Al a. 2000) (upholding application of the
uni form princi ples of the Uniform Cormmercial Code (“U.C.C.") and
basi c contract and equity principles to a nationw de cl ass);
Gordon v. Boeden, 586 N.E. 2d 461, 466 (Ill. C. App. 1991)
(noting that the trial court could apply the forumstate’'s lawto
the nulti-state action if it found significant contact between
that state and the clains asserted).

Third, and finally, plaintiffs assert that the court could apply
the laws of nultiple jurisdictions through a subcl assing pl an.
See, e.q4., In re Telectronics Pacing Sys., Inc., 172 F.R D. 271,
287, 291-94 (S.D. Onio 1997) (certifying nultiple subclasses to
account for differences in state nedical nonitoring, negligence,
and strict liability laws); Chem nova Anerica Corp., 779 So.2d at
1182 (uphol ding creation of two subcl asses to nmanage state
inplied warranty |aw privity requirenent variations). Plaintiffs
propose the creation of subclasses for each cause of action,
while elimnating residents of any state where the variations in
state | aw were determined material to the cause of action.

The proposed “Unjust Enrichnment Subclass” would include all d ass
Il menbers. See Singer v. AT&T, Corp., 185 F.R D. 681, 692 (S. D.
Fla. 1998) (deem ng unjust enrichnent a “universally recognized
cause[] of action that [is] materially the sane throughout the
United States”); Declaration of Murray T.S. Lew s in Support of
Plaintiffs’ Mtion (“Lewis Decl.”), 6.B. (all jurisdictions agree
that unjust enrichnment occurs when defendant acquires benefit

I nequi tably or through wongdoi ng, and that principles of equity
provide for restitution or disgorgenent as renedy). The “Inplied
Warranty Subcl ass” woul d exclude only residents of Louisiana, as
all other states have adopted the sane inplied warranty sections
of the U C.C. See Lewis Decl., Ex. 6. A. 66See also Lew s Decl .,

Exs. 6.E-F. (all jurisdictions, except Louisiana, have expressly
adopted U.C. C. §8 2-313 as to breach of express warranty;
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Loui si ana has adopted an express warranty definition simlar to U.
C.C. 8 2-313; and 48 jurisdictions recognize express warranty
created by advertising, while it remains an open question in 3
jurisdictions). States with an inplied warranty privity

requi renment could be further subclassed, or the court could

i ncl ude only the non-privity requirenent state residents. See
Declaration of Murray T.S. Lewis in Support of Plaintiffs Reply

(“Lewis Reply Decl.”), Ex. 1 77The parties submtted charts
outlining state inplied warranty privity requirenents, but
reached different conclusions with respect to a handful of
states. Conpare Lews Reply Decl., Ex. 1 and Declaration of D.
Joseph Hurson in Qpposition to Plaintiffs’ Mtion (“Hurson
Decl.”), Ex. H

I n support of their subclassing alternative, plaintiffs point to
a Ninth Grcuit decision in which the court mnimzed the

vari ati ons between, inter alia, state inplied warranty | aws:

In this case, although sone class nenbers nmay possess
slightly differing renedi es based on state statute or
common | aw, the actions asserted by the class
representatives are not sufficiently anonmal ous to deny
class certification. On the contrary, to the extent

di stinct renedies exist, they are local variants of a
general | y honogenous col |l ection of causes which include
products liability, breaches of express and inplied
warranties, and ‘lenon | aws.’ |ndividual clainms based on
personal injury or wongful death were excluded fromthe
class. Thus, the idiosyncratic differences between state
consuner protection laws are not sufficiently substantive
to predom nate over the shared cl ai ns.

Hanl on v. Chrysler Corp., 150 F.3d 1011, 1022-23 (9th Cr. 1998).
Def endants contend that, under Washi ngton choice of |aw rules,
the places of purchase woul d possess the nobst significant
relationships to the clains at issue. See, e.g., Spence v. G ock,

GES.mb.H , 227 F.3d 308, 311-12, 314 (5th G r. 2000) (applying
““nost significant relationship test’” and finding economc
injury in a nationw de class action concerning an all eged def ect
i n guns “occurred when and where plaintiffs bought the guns.”);
Cay v. Anerican Tobacco Co., Inc., 188 F.R D. 483, 497-98 (S.D.
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I11. 1999) (finding place of cigarette purchase woul d be place of
injury). As such, defendants reject the viability of plaintiffs’

first two proposed choice of |aw alternatives. 88 Def endants
contend that the application of a single state’s |laws, or only
the |l aws of defendants’ honme states, would be unfair to putative
cl ass nenbers whose hone states arguably provide stronger
protection for consuners. See, e.d., Spence, 227 F.3d at 314.
They al so assert general due process problens raised by these
alternatives. See Phillips Petroleum Co. v. Shutts, 472 U S. 797,
818 (1985) (“‘for a State’'s substantive law to be selected in a
constitutionally perm ssible manner, that State nust have a
significant contact or significant aggregation of contacts,
Ccreating state interests, such that choice of its lawis neither

arbitrary nor fundanentally unfair.’”) (quoting Allstate Ins. Co.
v. Haque, 449 U S. 302, 312-13 (1981)). They note that a state,
through its choice of laws rules, “may not take a transaction
wth little or no relationship to the forumand apply the | aw of
the forumin order to satisfy the procedural requirenent [for a
class action] that there be a ‘comopn question of law.’” |d. at
819-21 (rejecting application of Kansas |law to clains of all
class nenbers in a nulti-state class action, despite the fact
that the defendant owned property and conducted “substanti al

busi ness” in Kansas). See also In re Ford Motor Co., Bronco ||

Prod. Liab. Litig., 177 F.R.D.360, 371 (E.D.La 1997) (herei nafter
“Bronco |I1”) (considering Shutts and holding that the | aw of the
manuf acturer’s hone state could not be applied in a nationw de
consuner cl ass action asserting economc injury clains).

Def endants al so reject the proposed subcl assi ng pl an based on
their assertion that significant variations exist between state
i nplied warranty and unjust enrichnent |laws. See, e.q., Walsh v.

Ford Motor Co., 807 F.2d 1000, 1016 (D.C. GCr. 1986) (“‘The

Uni form Commrercial Code is not uniform’”) (quoting J. Wite & R
Summers, Uniform Conmercial Code 7 (2d ed. 1980)); Feinstein v.
Firestone Tire & Rubber Co., 535 F. Supp. 595, 605 (S.D.N.Y.

1982) (“even within the U C.C inplied warranty unbrella, state
law may differ”);99See also Chin, 182 F.R D. at 460 (noting
variations in warranty |laws); Bronco Il, 177 F.R D. at 369
(sanme); In re Ford Motor Co. Ignition Switch Prods. Liab. Litig.,
174 F.R D. 332, 351 (D. N J. 1997) (hereinafter “lgnition
Swtch”) (sanme). and Cay, 188 F.R D. at 501 (“variances exist in
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state common | aws of unjust enrichnent.”) They point to warranty
| aw variations in determning nerchantability, privity

requi renents, reasonable notice, and the burden of proof on
notice. See Hurson Decl., Ex. H They note that unjust enrichnment
| aws vary in the actual definitions of that claim as well as
wWith respect to the availability and scope of defenses. 1d., EX.
| . Defendants argue that these variations would “swanp any common
| ssues and defeat predom nance.” Castano, 84 F.3d at 745. See, e.
g., Chin, 182 F.R D. at 459-61. The court finds little support
for the first and second alternatives proffered by plaintiffs for
choi ce of | aw nmanagenent. Al nost all of the contacts relevant to
these clains occurred within the states of purchase. See Pacific

Ganbl e Robi nson Co., 95 Wh.2d at 346.1010Contrary to plaintiffs’
assertion, the court does not deemthese contacts to be sinply
fortuitous. See Spence, 227 F.3d at 315 (“CGenerally, the place of

injury (i.e., the place of purchase) in this class action case
wi Il neither be fortuitous nor the only contact with a particul ar
state. . . . The exception to this guideline conmes where the

pl ace of injury is fortuitous or bears little relation to the
occurrence and the particular issue. In an econonm c | oss case,
that cannot be said to be true.”) (internal citation omtted).
Those states presumably have significant interest in consuner

cl aine associated with purchases made within their borders.

Mor eover, the consuners thenselves would |ikely expect that their
claire woul d be governed by the | aws of the states wherein they
purchased the products at issue. As such, the court concl udes

t hat, pursuant to Washington choice of |law rules, the places of
purchase possess the nost significant relationships to the

I ndi vi dual cl ass nenbers’ clains. See, e.qg., Spence, 227 F.3d at

311-12; day, 188 F.R D. at 497-98.11110On the whol e, the court
finds the case |law proffered by plaintiffs in support of their
first and second alternatives distinguishable. See, e.qg., Inre
Badger Mountain Irrigation Dist. Secs. Litig., 143 F.R D. at 695,
699- 700 (involving securities fraud in which the overwhel m ng
wei ght of contacts were with the State of WAshington, investors
who had all invested in bonds to finance the devel opnent of an
irrigation systemin Washi ngton, and state |aw which favored the
putative class nenbers). See also infra note 12.

Thus, the court nust consider the viability of the third
alternative proposed by plaintiffs and, as such, the potenti al
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application of the laws of forty-nine states and the District of
Colunbia to the class clains. See Zinser, 253 F.3d at 1189. In so
doi ng, the court finds that, although providing a foundation for
dealing with state |aw variations and for adopting a suitable
trial plan, plaintiffs have not gone far enough to satisfy the
requi renments of Rule 23.

Plaintiffs denonstrated general simlarity between state inplied
warranty and unjust enrichnent |aws, see Lewis Decl., Exs. 6.A-
B., E-F., outlined the elenents and evidence to be offered in
support of their clainms, and offered a subcl assi ng pl an,

I ncl udi ng two subcl asses and a privity sub-subcl ass. They
suggested that any nmaterial variations could be dealt with by
elimnation of state residents fromthe subclasses on that basis.
Plaintiffs also correctly noted that the NNnth CGrcuit recognized
that state inplied warranty aws are “local variants of a
general | y honogenous col | ection of causes.” Hanlon, 150 F. 3d at
1022. However, the Ninth Grcuit decided Hanlon in the context of
a class settlenent. As such, the court was not faced with the
task of inquiring into “whether the case, if tried, would present
| ntract abl e managenent problens.” See Ancthem Prods., Inc. v.

W ndsor, 521 U S. 591, 620 (1997). Likew se, given the agreed
upon settlenment, the parties thenselves did not contest the issue
of state law variations or the potential for associated tri al
managenent probl ens.

| ndeed, while Hanlon recognized that “[v]ariations in state | aw
do not necessarily preclude a Rule 23(b)(3) action,” the court

al so held that “class counsel should be prepared to denonstrate
the commonality of substantive |aw applicable to all class
menbers.” 150 F.3d at 1022 (citing Shutts, 472 U. S. at 821-23).
Here, while plaintiffs denonstrated general state law simlarity,
def endants pointed to state inplied warranty and unj ust
enrichment |aw variations through survey evidence of their own.
See Hurson Decl., Exs. HI. Yet, plaintiffs did not address these
vari ations and, thus, did not argue against their significance or
materiality to the class clains. Their assertion that state
residents may be elimnated in the event material variations are
i dentified does nothing to resolve the issue as to whet her those
variations actually exist. Therefore, the court finds that
plaintiffs have not provided sufficient information for the court
to conclude that state inplied warranty and unjust enrichnment |aw
variations are neither significant nor material to the issues in
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this case. C. In re Telectronics Pacing Sys., Inc., 172 F.R D.
at 278-79, 291-94 (requiring plaintiffs to, anong other things,
denonstrate how the case could be managed in |ight of state | aw
variations, and reaching determ nation on significance and
materiality follow ng the provision of detailed information from

the parties on this issue). 1212 The court also finds the bul k of
state law variation case law cited by plaintiffs distinguishable
ei ther due to their unusual nature, or because they rest on state
class certification laws differing fromRule 23 in significant
respects. See, e.qd., In re School Asbestos Litig.,789 F.2d 996,
1011 (3d Cir. 1996) (involving “the highly unusual nature of
asbestos litigation”); Inre Copley Pharm, Inc., 161 F. R D. 456,
465 (D. Wo. 1995) (involving a single product, a single

def endant, and an adm ssion as to product contam nation); and
Chem nova Anerica Corp., 779 So.2d at 1181 (requiring only that,
to predom nate, common issues nust constitute a “significant
part” of individual class nenber’s clains); Singer, 185 F.R D. at
691-92 (finding choice of |aw issues premature for consideration
at the certification stage); Tesauro v. Quigley Corp., 2002 W
372947, at *8 (Pa. Com PlI. Jan. 25, 2002) (noting that

Pennsyl vani a class certification | aw does not grant consideration
as to potential managenent difficulties “a great deal of

wei ght.”); Gordon, 586 N E. 2d at 466 (stating that, under
I1Tinois law, “[t]he question of whether [aws of different states
apply to specific transactions . . . will not ordinarily prevent
certification[,]” and that the state |law issue constituted nerely
a “hypothetical problem that might arisein the future.”); accord Avery, 746 N. E. 2d
1242 (also applying Illinois |Iaw).

Mor eover, by | eaving open the question as to whether state | aw
vari ations may be deened significant or material, plaintiffs also
| eft unanswered the question as to whether additional subclasses
may be nore appropriate than whol esale elimnation of various

state residents.1313The question as to which states contain an
inplied warranty privity requirenent also remai ns an open
gquestion given the disparities in the parties’ representations on
this subject. See supra n. 7. Consequently, they failed to
provide the court with, for exanple, sanple jury instructions or
verdict forns that would assist the court in managi ng the case in
the event significant variations resulted in the creation of
addi ti onal subclasses. See, e.g., Chin, 182 F.R D. at 458 (noting
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plaintiffs’ failure to provide sanple jury instructions or
special verdict forns); Ignition Switch, 174 F.R D. at 350
(sane).

Finally, plaintiffs failed to identify appropriate
representatives for the existing proposed subclasses and sub-
subcl ass, or to specifically denonstrate that these subcl asses
satisfy all of the requirenents of Rule 23. See Zinser, 253 F. 3d
at 1190 (upholding trial court finding that plaintiffs had not
of fered a nmanageable trial plan given the potential application
of multiple state | aws and had, instead, sinply suggested

subcl asses w t hout nam ng subcl ass representatives or
denonstrati ng that each subclass net the requirenents of Rule
23) ;1414 The fact that Zinser included personal injury clains

does not alter the significance of the court’s holdings with
respect to the requirenents for class certification. accord In re

Tel ectronics Pacing Sys., Inc., 172 F.R D. at 278 (noting that
the court had required plaintiffs to cone forward w th exact
definitions of subclasses, representatives for those subcl asses,
and the reasons why each subclass satisfied Rule 23 prior to
certification). In conparison, the plaintiffs in Hanlon had not
only proposed representatives for potential subclasses, but had

even naned representatives fromeach state. 150 F.3d at 1020-21. 15

15The court also notes that a nunber of the naned plaintiffs
identified in the class certification briefing do not appear to
possess any proof of possession of a PPA product as of Novenber
6, 2000. Although the court need not here address plaintiffs’
proposal for fluid recovery, it does advise plaintiffs that rule
23 does not permt “dispensing wth individual proof of damages.”
Si x Mexican Workers v. Arizona Gtrus Gowers, 904 F.2d 1301,
1305 (9th Gr. 1990).
For all of these reasons, the court finds that plaintiffs neither
adequat el y denonstrated the predom nance of conmmon issues of | aw,
nor provided the court with a trial plan suitable at the class
certification stage. Gven their failure to satisfy these
burdens, the court finds it unnecessary to address either the
guestions of fact or superiority aspects of Rule 23(b)(3), or any
of the requirenents of Rule 23(a).

V. CONCLUSI ON
The court hereby DEN ES plaintiffs’ notion for class
certification based on plaintiffs’ failure to denonstrate
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sati sfaction of Rule 23(b)(3).
DATED at Seattle, Washington this 2nd day of Septenber, 2002.

/sl
BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE
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